
Jurisprudence-analysis on the courts’ case-law on the employers’ liability for damages

Sections 166-176 of Act no. I of 2012 on the Labour Code (hereinafter referred to as the
Labour Code), entered into force on 1 July 2012 regulate the employers’ liability for damages
in a way significantly different from Act no. XXII of 1992 (hereinafter referred to as the
former Labour Code).

The Labour Code has introduced a number of new legal instruments and novel notions.

Legal actions in connection with the employers’ liability for damages represent one third of
the total number of employment relationship litigation cases, that is also the reason why it is
important  to  examine  the  courts’ jurisprudence  in  that  regard  and  to  assess  whether  the
relevant legal provisions are applied by the courts in a correct and uniform manner.

The joint implementation of the Labour Code and the Civil Code raises a number of issues of
application  and  interpretation,  for  instance,  the  implementation  of  the  reasonable
foreseeability test (defined in Law-Decree no. 20 of 1987 on the promulgation of the so-called
Vienna Sales Convention and included in the Civil Code) in the field of labour law poses
problems,  as  the  required  level  of  foreseeability  in  lasting  and  confidential  employment
relationships  is  clearly different  from that  in  civil  law relationships,  in  particular  in  sales
contracts  of  a  commercial  character.  Therefore,  the  courts’ case-law should  be  examined
primarily in respect of the notions of the scope of control, unavoidable circumstances and
reasonable expectation.

The working group has been given the task of dealing with the question of how to modify the
legal interpretations delivered by departmental opinions no. MK.29, MK.30 and MK.31. To
fulfil the above task, the working group has to review the relevant decisions of principle and
the  relevant  decisions  published  in  the  Curia’s  Journal,  including  those  that  refer  to  the
provisions of the former Labour Code. In addition, the working group has to assess how the
views of legal literature are represented in court judgements.

The working group will also examine those judgements that refer to the Labour Code in force,
and  will  make  comparative  sub-reports  before  delivering  a  summary  report  that  could
constitute the basis of an eventual departmental opinion.
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