
Communication concerning the decision of the Curia of Hungary
in administrative case nº Kfv.V.35.452/2013

The customs authority granted the plaintiff, a business organisation a permission of use 
for a specific purpose for year 2010, and then prolonged the permission with one year.

The customs authority carried out an inspection in respect of the plaintiff in 2012 and in 
its first instance decision made as a result of the inspection amended the permission 
with retroactive effect under Article 60, paragraph (1) of Act nº CXXVI of 2003 on the 
Implementation  of  Community  Customs  Law.  It  argued  in  its  reasoning  that  two 
products were incorrectly categorised and qualified when the permission was issued. 
The second instance authority approved the first instance decision.

Proceeding upon the appeal lodged by the plaintiff, the first instance court set aside the 
decision  and  called  upon  the  first  instance  customs  authority  to  conduct  a  new 
proceeding.

The Curia upheld the final decision, pointing out that the conditions of amending the 
permission under Article  60, paragraph (1) of Act nº CXXVI of 2003 were met  but 
Article 9, paragraph (4) of the Community Customs Code does not allow modification 
with retroactive effect.

Furthermore,  the  Curia  have  pointed  out  that  in  the  course  of  the  judicial  review 
proceeding  the  defendant  cannot  refer  to  the  plaintiff’s  wilful  misconduct  since  its 
decision did not contain any reference to that and it did not submit any declaration or 
evidence to that effect. Failure and mistake on the part of the authority cannot result in a 
disadvantage for and a decision unfavourable to the client. Therefore, the defendant’s 
decision violated  legal  rules  since it  modified  its  permission with retroactive  effect, 
which is contrary to the provisions of the Community Customs Code.
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