
Communication concerning the decision of the Curia of Hungary
in administrative case n° Kfv.V.35.009/2014

In 2007 and 2008, the plaintiff, a canned food products manufacturer and wholesaler, exported its goods  
manufactured in Hungary to third countries outside the customs territory of the European Union. In its value 
added tax declarations, the plaintiff regarded its business activities as tax-free supplies for export even in 
respect  of  those transactions which involved exit  dates not  complying  with the dates set  by Article 11,  
paragraph (1) of Act n° LXXIV of 1992 on Value Added Tax (hereinafter referred to as the previous VAT 
Act) and Article 98, paragraph (1) of Act n° CXXVII of 2007 on Value Added Tax (hereinafter referred to as 
the new VAT Act), since the indicated exit dates showed later dates than the ones that should have been 
declared by virtue of the above legal provisions.

Because the plaintiff exceeded the prescribed time-limits, the tax authority, the defendant to the present case, 
obliged the plaintiff to pay an amount of 253 964 000,- HUF as payable tax and its late payment interests, in 
addition, the tax authority imposed a tax fine on the plaintiff. The authority argued that, due to the exceeded 
time-limits, the plaintiff should have determined, declared and paid the applicable amount of value added tax 
in respect  of  the examined transactions according to the general  tax provisions governing the supply of 
goods.

In its claim submitted against the defendant’s decision, the plaintiff requested the court either to modify or to  
quash the impugned administrative decision. The plaintiff argued that the exported goods had actually left 
the territory of the European Union, and that the relevant national legislation was not in conformity with 
Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax (hereinafter 
referred to as the Directive).

The Curia decided to stay its proceedings and made a reference for a preliminary ruling to the European  
Court of Justice that rendered its judgement under case number C-563/12. The European Court of Justice 
ruled that Articles 146, paragraph (1) and 131 of the Directive must be interpreted as precluding national 
legislation under  which,  in  the context  of  a supply for export,  goods intended to be exported from the 
European Union must have left the territory of the European Union within a fixed period of three months or  
90 days following the date of supply, where merely exceeding that time-limit results in the definitive loss for 
the taxable person of the right to exemption in relation to that supply.

After the completion of the preliminary ruling procedure, the Curia resumed its proceedings and upheld the  
lower instance court decision in favour of the plaintiff’s claim. According to the Curia’s legal viewpoint, the  
supply for export gives rise to a tax exemption only if the right of ownership over the exported goods is  
transferred to the purchaser, and the supplier certifies that the products were sent or transported to a country 
outside the European Union and the products being sent  or  transported actually left  the territory of the  
European Union. In its judgement, the European Court of Justice held that the classification of a transaction  
as a supply for export “cannot depend on compliance with a specific time-limit  within which the goods 
concerned must have left the customs territory of the European Union, non-compliance with which would 
result in the definitive loss of the export exemption for the taxable person”.

In the present case, the plaintiff’s goods to be exported actually left the territory of the European Union, and  
the plaintiff can be held liable only for not respecting the time-limits set by the relevant national pieces of 
legislation. The application of national legislation, however, would result in the definitive loss of the tax  
exemption for the plaintiff,  since the plaintiff could not exercise its right to self-monitoring and the tax 
authority could not apply any corrective action or re-examine the case in the plaintiff’s favour, in addition, 
Article 98, paragraph (5) of the new VAT Act and Article 124/C of Act n° XCII of 2003 on the Rules of 
Taxation could not be applied in respect of the plaintiff either. Given that the judgement of the European 
Court of Justice stated that no value added tax should be paid on goods that had permanently left the customs 
territory  of  the  European  Union  and  had  complied  with  the  conditions  regarding  tax  exemptions  on 
exportation as set  forth in Article 146, paragraph (1),  point  b)  of  the Directive, national courts shall  be  
responsible  for  ensuring  coherence  between  national  (case-)law  and  European  Union  (case-)law, 
consequently, the decision of the first instance court was well-founded.

Budapest, the 10th of March 2014
Administrative and Labour Department of the Curia of Hungary


