
Communication concerning the decision of the Curia of Hungary
in the administrative case n° Kfv.III.37.643/2012

In their notice sent out by electronic mail on 31 August 2010 at 8:52 p.m., the contracting 
entities informed the Chairman of the Public Procurement Arbitration Board that, within the 
framework of public procurement procedures, they intended to initiate negotiated procedures 
without prior publication of a contract notice, as stipulated in Article 125, paragraph (2), point 
c) of the Act n° CXXIX of 2003 on Public Procurement (hereinafter referred to as the Public 
Procurement Act). On 1 September 2010, the above notice was received and registered by the 
Arbitration Board. On 16 September 2010, the Chairman of the Arbitration Board decided to 
launch proceedings, in accordance with Article 329, paragraph (1) of the Public Procurement 
Act,  against  the  intended  public  procurement  procedures  on  the  basis  of  the  alleged 
infringement  of  the  legal  provisions  governing  public  contracts  and  public  procurement 
procedures.

The competent body of the Arbitration Board, the first defendant in the present case, defined 
the day of 1 September 2010 as the starting date of the processing time period, and reasoned 
that the decision rendered by the Chairman of the Arbitration Board on 16 September 2010 to 
order the review of the legality of the intended public procurement procedures had been taken 
within the allowed fifteen-day-long time period as prescribed by Article 329, paragraph (1) of 
the Public Procurement Act, thus the first defendant rejected the procedural complaint of the 
contracting entities who argued that the aforementioned decision had been made after the 
prescribed  time  limit.  The  first  defendant  subsequently  examined  the  public  procurement 
procedures  as  to  their  substances  and  found  that  the  contracting  entities  had  committed 
various acts of infringement. With regard to Article 340, paragraph (3), point e) of the Public 
Procurement  Act,  it  did not  impose  any fine  on the  contracting  entities,  but,  pursuant  to 
Article 340/A, paragraph (1) of the Public Procurement Act, it filed for legal action to have 
the  award  contract  declared  ineffective  and for  the application  of  the legal  consequences 
relating to ineffectiveness.

The contracting entities, the plaintiffs in the present case, requested the judicial review of the 
decisions of the first defendant, and mainly argued that the Chairman of the Arbitration Board 
had failed to observe the time limit  for launching proceedings against the intended public 
procurement procedures. As to the merits of the case, the plaintiffs also reasoned that the first 
defendant had misinterpreted the relevant legal provisions.

In  its  judgement  n° 28.K.35.541/2010/9,  rendered  in  joint  proceedings,  the  court  of  first 
instance annulled the decisions n° D732/10/2010 and n° D733/11/2010 of the first defendant, 
and ordered it the reopen the cases.

The  first  defendant  submitted  an  appeal  against  the  first  instance  judgement.  The 
Metropolitan Appellate Court found the appeal ill-based, and maintained the first instance 
judgement by restating that the Chairman of the Arbitration Board had failed to observe the 
prescribed time limit.

The first defendant submitted a petition for judicial review to the Curia of Hungary against 
the final judgement of the court of second instance. The first defendant held that the final 
judgement had violated Article 3, paragraph (1) and Article 329, paragraph (1) of the Public 
Procurement  Act,  and referred to the diverging judgements  of the Metropolitan  Appellate 
Court, rendered in two similar cases.
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The Curia found the petition for judicial review to be ill-founded.

The  fifteen-day-long  time  period  prescribed  by  Article  329,  paragraph  (1)  of  the  Public 
Procurement Act had been qualified as a substantive time limit by the previously developed 
Hungarian  case-law,  however,  it  was  re-qualified  as  a  procedural  time  limit  by  recent 
case-law and by the final judgement of the Metropolitan Appellate Court.

The Curia considered that the above time period should be regarded as an objective time limit, 
and argued that the Public Procurement Act contained no specific provisions concerning a 
possible method of justification for the parties’ failure to meet the prescribed deadline. Hence, 
the Chairman of the Public Procurement Arbitration Board shall have fifteen days to launch 
ex  officio  the  proceedings  of  the  Public  Procurement  Arbitration  Board  if  the  necessary 
statutory conditions are met.

With regard to the above, the calculation of the time limit is of particular importance. The 
relevant  provisions  of  the  Public  Procurement  Act  state  that  the  lapse  of  time  shall  be 
calculated from the receipt of the requested documents. The competent courts found and the 
parties  to  the  proceedings  did  not  dispute  that  the  requested  documents  had  been  made 
available. The electronic notice in which the contracting entities informed the Chairman of the 
Public  Procurement  Arbitration  Board that  they intended to initiate  negotiated  procedures 
without prior publication of a contract notice arrived on 31 August 2010 at 8:52 p.m. to the 
addressee.

The  Curia  confirmed  the  legal  viewpoint  of  the  Metropolitan  Appellate  Court  and  thus 
excluded  in  the  present  case  the  application  of  Article  65,  paragraph (5)  of  the  Code of 
Administrative  Procedure,  because  the  contracting  entities  submitted  not  an  electronic 
document, but an electronic mail containing a notice. The calculation of the fifteen-day-long 
time limit prescribed by Article 329, paragraph (1) of the Public Procurement Act started with 
the day after the receipt of the electronic notice, irrespective of the facts that the notice arrived 
after  working  hours  and  it  was  only  registered  the  following  day.  Consequently,  the 
Metropolitan Appellate Court correctly calculated the lapse of time and lawfully concluded in 
its judgement that the Chairman of the Public Procurement Arbitration Board had failed to 
observe the prescribed time limit when he decided to launch proceedings on 16 September 
2010.

The  Curia  pointed  out  that  the  purpose  of  the  provisions  governing  the  legal  remedy 
mechanisms in connection with negotiated procedures without prior publication of a contract 
notice  is  to  ensure  the  supervision  of  the  Chairman  of  the  Arbitration  Board  over  these 
exceptional negotiated procedures and, in particular, over the preparatory documents leading 
to the conclusion of an award contract.

In  relation  to  the first  defendant’s  petition  for judicial  review,  the Curia  emphasised  that 
referring to the date when the notice “actually came to the Chairman’s knowledge” as being 
the  starting  date  for  the  calculation  of  the  fifteen-day-long  time  limit  was  essentially 
ill-founded.  The relevant  legal  provisions determine  the  starting date  with the day of the 
receipt of the requested documents, and make no reference to the knowledge of the competent 
decision-maker. The calculation of the lapse of time on the basis of such knowledge would 
lead to complete uncertainty, since the contracting entities could not be able to verify the date 
on which  the document  is  actually  served upon the  Chairman  of  the  Public  Procurement 
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Arbitration Board. The Public Procurement Act attaches no importance to working time, and 
does not require that procedural acts be carried out during working hours (with the exception 
of the rules concerning the inspection of files, regulated by the Act n° CVIII of 2011, the new 
Public Procurement Act).

The Curia rebutted the petitioner’s arguments and noted that if the legislator had sought to 
determine the calculation of the starting date on the basis of the Chairman’s knowledge, then 
the wording of the relevant provisions would have reflected this legislative intention. Given 
that the notion of knowledge is applied in the context of determining the starting date of the 
time limit for other persons to launch legal remedy proceedings, but it is not specifically used 
in Article 329 of the Public Procurement Act, its application is intentionally excluded in the 
latter case. In addition, the introduction of a statutory presumption would also be required in 
order to define the presumed date of the Chairman’s knowledge.

Budapest, the 24th of May 2013

Administrative and Labour Department of the Curia of Hungary
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