
Communication concerning the decision of the Curia of Hungary
in administrative case n° Kfv.VI.35.009/2013

In 2007 and 2008, the plaintiff, a canned food products manufacturer and wholesaler, exported its goods  
manufactured in Hungary to third countries outside the customs territory of the European Union. In its  
value added tax analytic reports and declarations, the plaintiff regarded its business activities as tax-free 
supplies for export even in respect of those transactions which involved exit dates not complying with 
the dates set by Article 11, paragraph (1) of Act n° LXXIV of 1992 on Value Added Tax (hereinafter 
referred to as the previous VAT Act) and Article 98, paragraph (1) of Act n° CXXVII of 2007 on Value 
Added Tax (hereinafter referred to as the new VAT Act), since the indicated exit dates showed later  
dates than the ones that should have been declared by virtue of the above legal provisions.

As a result of a closing tax inspection carried out at the end of the liquidation proceedings conducted  
against the plaintiff, the tax authority, the defendant to the present case, obliged the plaintiff to pay its  
outstanding tax debt and its late payment interests, in addition, the tax authority imposed a tax fine on  
the plaintiff. The defendant did not contest that the goods concerned had been exported, delivered to 
third countries outside the European Union in line with the ex works terms of delivery which meant that  
the right to dispose of the goods, as well as responsibility and risk of damage are transferred on the  
buyer  as  soon  as  he  collects  the  goods  at  the  plaintiff’s  site.  According  to  the  defendant’s  legal 
viewpoint, the economic events indicated on the plaintiff’s invoices in respect of the supplied goods 
cannot  be  considered  tax-free  supplies  for  export  that  give  the  plaintiff  the  right  to  tax  deduction, 
because the time periods elapsed between the supply and exit dates exceeded the time-limits set by 
Article 11, paragraph (1) of the previous VAT Act and Article 98, paragraph (1) of the new VAT Act. 
The authority also argued that, due to the exceeded time-limits, the plaintiff should have determined, 
declared and paid the applicable amount of value added tax in respect of the examined transactions  
according to the general tax provisions governing the supply of goods. Since the plaintiff omitted to  
fulfil  its  obligations,  the  defendant  had  to  oblige  the  plaintiff  to  pay  its  outstanding  tax  debt,  late  
payments interests and a tax fine as a punitive tax sanction.

The plaintiff submitted that its tax payment obligation had been imposed by the defendant on the basis  
of national legislation which was contrary to the provisions of Sixth Council Directive 77/388/EEC of  
17 May 1977 on the harmonization of the laws of the Member  States  relating to  turnover  taxes – 
common system of value added tax: uniform basis of assessment (hereinafter referred to as the previous  
VAT Directive) and the provisions of Council Directive 2006/112/EC of 28 November 2006 on the 
common system of value added tax (hereinafter referred to as the new VAT Directive). The plaintiff  
requested the court to set aside the non-conform national rules and apply EU tax law instead of them, or 
to stay its proceedings and make a reference for a preliminary ruling.

The defendant submitted a petition for judicial review to the Curia of Hungary.

The Curia decided to stay its proceedings and made a reference for a preliminary ruling to the European  
Court  of Justice  that  rendered its  judgement  under  case number  C-563/12.  The European Court  of 
Justice ruled that Articles 146, paragraph (1) and 131 of the new VAT Directive must be interpreted as  
precluding national legislation under which, in the context of a supply for export, goods intended to be  
exported from the European Union must have left the territory of the European Union within a fixed  
period of three months or 90 days following the date of supply, where merely exceeding that time-limit 
results in the definitive loss for the taxable person of the right to exemption in relation to that supply.

Based on the interpretation given by the European Court of Justice, the Curia adopted the following 
legal position:
Pursuant to Article 146, paragraph (1), point b) of the new VAT Directive, the Member States shall 
exempt from tax payment obligation the supply of goods dispatched or transported to a destination  
outside the Union by or on behalf of a customer not established within their respective territory. The  
above provision shall  be interpreted in conjunction with Article 14, paragraph (1) of the new VAT 
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Directive which stipulates that the supply of goods shall mean the transfer of the right to dispose of 
tangible property as owner.

The Curia pointed out that in the present case the parties to the proceedings did not contest the fact that 
the goods to be exported had actually left the customs territory of the European Union, therefore the 
conditions laid down in Article 146, paragraph (1), point b) of the new VAT Directive had been met.  
The plaintiff can be held liable only for exceeding the three-month or 90-day long time-limit prescribed 
by national  law, and in  the present  case the application of these  national  rules  would result  in  the 
definitive loss for the plaintiff of the right to exemption in relation to its supplies for export.

The Curia emphasised that in a case in which a reference for a preliminary ruling had been made it is  
only a national court decision that can ensure the convergence of national (case-)law and EU (case-)law, 
the application of the rules on tax exemption and that the plaintiff, as a taxpayer, will not definitely lose  
the right to exemption in relation to its supplies for export, since in the plaintiff’s case there is no risk of  
tax fraud or tax avoidance.

The Curia found that Article 55, paragraphs (1) and (2) of the new VAT Act give rise to a tax payment  
obligation and determine the scope of tax exemption only in respect of charged tax. These paragraphs 
are not applicable in conjunction with the findings of the tax authority formulated in respect of the right 
to deduct input tax. Pursuant to Article 55, paragraph (1) of the new VAT Act, the issuance of an  
invoice already in itself gives rise to a tax payment obligation. The taxable person can be exempted 
from his payment obligation if the following two cumulative conditions are fulfilled: firstly, the taxable 
person proves the performance of his contractual obligations and produces a corrected invoice, and  
secondly,  notifies  the  customer  acquiring  his  goods  or  services  of  the  correction.  A  reference  to  
non-execution made after the tax inspection is not in itself sufficient justification for the fulfilment of 
the above conditions.

Budapest, the 14th of April 2014

Administrative and Labour Department of the Curia of Hungary
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