
Communication concerning the decision of the Curia of Hungary
in administrative case nº Kfv.I.35.381/2014

The plaintiff is a marketer of precious metals. The tax authority held an ex-post inspection of
his tax returns submitted prior to his payments made between October and December 2010.
The tax authority found that the plaintiff’s standard business practice was to buy in scrap gold
in order to mould it into gold bars with the aim of transporting them to Austria where the
plaintiff’s contractual partner analysed them and extracted their “pure gold” content for hire
so as to purchase the final product within a few days after the extraction. In the present case,
the  plaintiff  issued  eleven  invoices  showing  significant  sums  of  money  for  supplies  of
investment gold, but he qualified these transactions as tax-exempt intra-Community supplies
and did not pay any value added tax on them in Hungary. According to the tax authority’s
position,  the  above  qualification  was  unlawful,  because  these  transactions  constituted
“transfers of assets” and therefore they should be qualified as taxable supplies of goods for
consideration on the basis of section 12, subsection (1) of Act no. CXXVII of 2007 on Value
Added Tax (hereinafter referred to as the VAT Act). The final product has not been transported
back to Hungary and the plaintiff had no Austrian VAT registration number to pay taxes on
these transactions in Austria. Consequently, the tax authority obliged the plaintiff to meet his
VAT payment obligation and pay default interest and it imposed a tax fine on him.

In his legal action brought before the court, the plaintiff referred to the tax law significance of
the  specific  subject  of  taxation  on  the  basis  of  title  XII,  chapter  5  of  Council  Directive
2006/112/EC of 28 November 2006 on the common system of value added tax (hereinafter
referred to as the VAT Directive) as well  as section 235, subsection (1) and section 236,
subsection (1) of the VAT Act. In his view, the defendant tax authority erred in its finding that
there had been cross-border supplies of investment gold and it disregarded the transactions’
tax-exempt nature in the present case. He argued that the purpose of the exportation of the
gold  bars  had  been  to  sell  them  and  their  supply  had  involved  their  analysis  and  the
determination  of  their  pure  gold  content.  The  plaintiff  considered  that  these  transactions
should be tax-exempt with regard to section 12, subsection (2) of the VAT Act and to section
89, subsections (1) and (4) of the VAT Act in respect of the tax-exempt intra-Community
supply of goods.

The first instance court quashed the decisions of the first and second instance tax authorities
and ordered the first  instance tax authority to reopen its  proceedings. Despite the lack of
clarity of the factual background, the court required the authority to examine in particular the
applicability  of  section  235,  subsection  (1)  of  the  VAT Act  in  relation  to  the  supply  of
investment gold.

The defendant submitted a petition for judicial review against the final judgement. It reserved
its position on the merits of the case and argued that the first instance court had ruled ultra
petita in respect of the rules governing the specific subject of taxation and had not exhausted
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the plaintiff’s claim by completely omitting to decide on the transactions’ tax-exempt nature
on the basis of section 89, subsections (1) and (4) of the VAT Act.

Based on the incompletely established facts, the Curia was able to decide only whether there
had been transfers of assets in the present case. The Curia found that the condition laid down
in section 12, subsection (1) of the VAT Act and according to which the supply of goods
should be carried out “to cover the needs of the supplier’s business” had not been met, since
the objective of the transactions had been to sell the final product. In the view of the Curia,
the definition of transfer of assets shall be interpreted restrictively.

As to the assessment of the facts, the Curia was left with two options: it could examine the
applicability of either the special rules for the supply of investment gold (however, in the light
of the established facts, the goods did not qualify as investment gold at the time of their sale)
or the rules set forth in section 89 of the VAT Act governing the intra-Community supply of
goods. Given that the first instance court completely omitted to decide on the plaintiff’s claim
in relation to the applicability of the latter rules, the Curia was unable to review this particular
legal issue. With regard to the above, the Curia quashed the judgement of the first instance
court and ordered it to reopen its proceedings and examine the applicability of section 89 of
the VAT Act on the basis of the provisions of the VAT Directive and the VAT Act.

Budapest, the 17th of June 2015

Administrative and Labour Department of the Curia of Hungary
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